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To:  Potential Sponsors and Partners of Georgia Southern University Research & Service Foundation

Georgia Southern University Research & Service Foundation (GSURSF) is a nonprofit, 501(c)(3) organization that fosters and promotes the research, service, and educational missions of Georgia Southern University. The Foundation functions as a cooperative organization to the University and is subject to and complies with all policies of the Board of Regents of the University System of Georgia regarding cooperative organizations.  The Foundation is responsible for administering research and service contracts and intellectual property on behalf of the Georgia Southern University. 
The GSURSF is the applicant institution for all proposals for external funding and projects selected for funding are awarded in the name of the Foundation. Through a memorandum of understanding with the University, the GSURSF assigns the awards to the Georgia Southern University for performance, providing the various academic and support units of the University with the financial means needed to carry out  research projects and various external educational and service programs. 
Because the University is a state educational institution, the GSURSF cannot accept terms that State of Georgia entities cannot accept. This document provides an overview of provisions that are impacted by these requirements and how the GSURSF typically handles problems that arise. Should any of these limitations present a problem, the Foundation will work with you to find mutually agreeable alternative language. 

Waivers of jurisdiction and service; arbitration; laws of another state 
Under Georgia’s constitution, the Attorney General is the State’s attorney for all purposes – including, especially, management of litigation. Georgia Southern cannot usurp his authority by agreeing in advance to control the way litigation would be managed in the event of a dispute. We cannot agree that we would submit to the laws or jurisdiction of another state, that we would waiver formal service of process, or to binding arbitration. It doesn’t mean, for example, that we would absolutely refuse to arbitrate a dispute if one arose. It simply means that decisions of that nature are reserved for the Attorney General and we cannot sign a contract that would usurp his constitutional authority. Since GSURSF assigns its obligations to Georgia Southern University, it is difficult for GSURSF to enter into any contractual arrangement that incorporates the law of any jurisdiction other than the State of Georgia. When a problem of governing law arises, GSURSF typically suggests going silent on the issue. 

Indemnification 
An indemnity is a contractual clause by which one party to the contract asks that the other party defend it against any claims of third parties who might be injured as a result of something that happens while the parties are carrying out their duties under the contract. The Georgia Attorney General has determined that Georgia public agencies cannot enter into agreements indemnifying contractors, or any other entity, against third party claims. Since Georgia Southern, as a state agency, is prohibited from consenting to these terms, GSURSF typically cannot agree to indemnity and hold harmless clauses.

Occasionally a contractor will attempt to deal with this restriction by rewriting an indemnity clause so as to eliminate the words “indemnity” or “indemnify,” while leaving the intent of the clause intact – that is, to obligate the University to defend the contractor against third party claims. “Indemnity” is not a magic word, and if a contract clause has the effect of creating an indemnity, neither the University nor the Foundation would be able to agree to it even though that word has been removed. 

Additionally, neither Georgia Southern nor the GSURSF will accept clauses that obligate it to indemnify a contractor “to the extent permitted by law.” There are two reasons for this. First, from our standpoint, because we know that the extent to which the law permits us to indemnify contractors is no extent whatsoever, it would be disingenuous for us to imply in a contract that there might be some set of circumstances under which we would defend the contractor against a third party claims. GSURSF would not agree to something that we know we could not do. Secondly, the “extent” clause is simply an invitation to litigate the matter in the event a third party claims arises, and the Foundation prefers not to enter into agreements that invite litigation. 

Warranty 
The state Attorney General has advised that giving a warranty is in essence an indemnity. As already mentioned, GSURSF cannot agree to any form of indemnification.  Additionally, warranties in general are a violation of state appropriations statutes.  In most cases, alternative language can be drafted that is acceptable to both parties. 

Limitation or Waiver of Liability 
GSURSF cannot normally agree to limit a licensee’s liability because GSURSF flows research through to the University, which cannot agree to limits on liability.  Additionally, GSURSF, as a non-profit corporation, cannot keep reserves sufficient to cover the financial liability that might result from agreeing to such terms

Insurance 
Many contractors ask for clauses that define the manner in which the University insures itself. As a state instrumentality, the University is covered under the Georgia State Tort Claims Act (GSTCA), O.C.G.A. §§ 50-21-20 et seq. The State of Georgia waives its sovereign immunity as to covered claims, but retains it as to other claims. 

The GSTCA works in much the same way as liability insurance, or self-insurance. For all the types of claims that are covered under the GSTCA, coverage is provided at a limit of $1,000,000 per person, $3,000,000 per occurrence. GSTCA coverage is administered by the Georgia Department of Administrative Services, Risk Management Division. The GSTCA is different from liability insurance in that we cannot adjust the coverage limits upward or downward; the limits are set by law. Also, because it is not insurance in the conventional sense, the University cannot add contractors as additional insured parties.  Because of this restriction, GSURSF is reluctant to accept additions to the Foundation insurance policy.

Attorney’s fees; costs of litigation; limitations on damages
As previously mentioned, the state Attorney General is the sole legal authority for the state of Georgia and the University cannot usurp his authority in matters of jurisdiction.  The GSURSF is unable to accept terms that it cannot flow through to the University and will not normally agree to limit damages, or pay for the litigations costs and/or attorney’s fees of another party.
